
DEVELOPMENT AGREEMENT

This Development Agreement (this “Agreement”) is made as of 3 , 2007, by
and between the CITY OF TOMBALL, a municipal corporation and a hom”e-rule city in the
State of Texas (the “City”), and PCOT INVESTMENTS, INC, a Texas corporation (the
“Developer”).

RECITALS

WHEREAS, in accordance with the provisions of Chapter 372, TEX. LOCAL Gov’T

CODE, and Resolution 2007-14, the City Council of the City of Tomball created the Public
Improvement District Number One (the “PID”) pursuant to the petition for creation from the
owner thereof; and

WHEREAS, the City Council of the City has determined that it is in the bests interest of
the City and the land within the PID to finance the construction of certain PID Improvements
(defined below) and that an assessment against the benefited property within the PID should be
made; and

WhEREAS, the Developer is the owner of certain property within the PID described in
Exhibit A, and wishes to finance and construct certain PID projects; and

WHEREAS, the Developer intends to assist the City in the financing and construction of
the PID Improvements, in exchange for the City’s agreement to reimburse the Developer in
accordance with the terms of this Agreement; now, therefore,

AGREEMENT

For and in consideration of the mutual promises, covenants, obligations, and benefits of
this Agreement, the Developer contract and agree as follows:

ARTICLE 1
GENERAL TERMS

1.01 Definitions. The terms “Agreement,” “City,” “Developer,” “FID,” and “PID
Agreement” have the meanings set forth in the preamble hereof, and the following terms shall
have the meanings provided below, unless otherwise defined or the context clearly requires
otherwise. For purposes of this Agreement, the words “shall” and “will” are mandatory, and the
word “may” is permissive.

Act shall mean the Public Improvement District Assessment Act, Chapter 372, TEX.
LOCAL Gov’T CODE, as amended.

Assessments shall mean assessments levied and collected in connection with the PID
pursuant to the Act and the Plan, and deposited by the City into a PID Revenue Fund.



Developer Advances shall mean any funds advanced by the Developer pursuant to
Section 5.01, and shall include any interest payable thereon.

Net Assessments shall mean the annual deposits of the Assessments into the PID Revenue
Fund, less amounts reasonably required or anticipated to be required for the administration and
operation of the PID in carrying out its responsibilities hereunder, including a reasonable
operating reserve.

Parties or Party shall mean the City, and the Developer as parties to this Agreement.

RID Improvements shall mean the improvements described in Article 3 hereof.

PID Revenue Fund shall mean the special fund established by the City and funded with
payments made to the City pursuant to the PID.

Plan shall mean the final Service and Assessment Plan for the PID as approved by City
Council in accordance with the Act.

Project shall mean the residential development within the PID projected to be carried out
by the Developer described on Exhibit B.

1.02 Singular and plural: gender. Words used herein in the singular, where the context
so permits, also include the plural and vice versa. The definitions of words in the singular herein
also apply to such words when used in the plural where the context so permits and vice versa.
Likewise, any masculine references shall include the feminine, and vice versa.

ARTICLE 2
REPRESENTATIONS

2.01 Representations of the City. The City hereby represents that:

a. The City is duly authorized and is qualified to do business in the State of
Texas and is duly qualified to do business wherever necessary to carry on the operations
contemplated by this Agreement.

b. The City has the power, authority and legal right to enter into and perform
its obligations set forth in this Agreement, and the execution, delivery and performance hereof,
(i) have been duly authorized, (ii) will not, to the best of its knowledge, violate any judgment,
order, law or regulation applicable to the City, and (iii) does not constitute a default under or
result in the creation of, any lien, charge, encumbrance or security interest upon any assets of the
City under any agreement or instrument to which the City is a party or by which the City or its
assets may be bound or affected.

c. This Agreement has been duly authorized, executed and delivered and
constitutes a legal, valid and binding obligation of the City, enforceable in accordance with its
terms.



2.02. Representations of the Developer. The Developer hereby represents that:

a. The Developer is duly authorized, created and existing under the laws of

the State of Texas, is qualified to do business in the State of Texas and is duly qualified to do

business wherever necessary to carry on the operations contemplated by this Agreement.

b. The Developer has the power, authority and legal right to enter into and

perform its obligations set forth in this Agreement, and the execution, delivery and performance

hereof, (i) have been duly authorized, (ii) will not, to the best of its knowledge, violate any

judgment, order, law or regulation applicable to the Developer or any provisions of the

Developer’s organizational documents, and (iii) does not constitute a default under or result in

the creation of, any lien, charge, encumbrance or security interest upon any assets of the

Developer under any agreement or instrument to which the Developer is a party or by which the

Developer or its assets may be bound or affected.

c. The Developer has sufficient capital to perform its obligations under this

Agreement and will commence construction of the Project within eighteen (18) months of

execution of this Agreement.

d. This Agreement has been duly authorized, executed and delivered and

constitutes a legal, valid and binding obligation of the Developer, enforceable in accordance with

its terms.
ARTICLE 3

THE PLAN AND P11) IMPROVEMENTS

3.01 The PID Improvements. The P11) Improvements are intended to enhance the

proposed implementation of a development within the P11) constituting the Project, as more fully

described in the Plan.

3.02 PID Improvements description. The PID Improvements consist of acquisition,

construction and development of the public improvements within the portion of the PID

comprising the Project, as more fully described in Exhibit C, and as described in the Plan. The

PID Improvements will be developed pursuant to a schedule consistent with the pace of

development of the Project that is mutually agreeable to the Parties. The PID Improvements shall

include all engineering, legal and other consultant fees and expenses related to such P

Improvements. The Developer shall be entitled to reimbursement of up to 50% of the project

costs described in Exhibit C subject to the limitations contained in Section 3.03 of this

agreement.

3.03 General terms of the Plan. The Plan has not yet been adopted by the City. The

Parties anticipate that the Plan, at a minimum, will include the PID Improvements described

above to serve the land within the PID, and such other facilities as may be agreed upon by the

Parties, and that the Assessments shall be assessed in phases to affect only the portions of the

PID directly benefited by the PID improvements to be financed by each Assessment. The

Assessments shall be based upon the agreed-upon percentage of estimated costs of the Public

Improvements as reflected in Exhibit C, plus those related costs as deemed reimbursable by the

City; however, the Assessments in the Plan shall be formulated in a manner that generally



conforms to the equivalent of a $0.50 tax rate for each property covered by the Plan and a
maximum ten (10) year payment term for each property covered by the Plan.

3.04. Additional Projects. This Agreement does not apply to any projects not
specifically included in the Plan and defined herein unless this Agreement is amended to provide
for the design and construction of such additional projects.

ARTICLE 4
DUTIES AND RESPONSIBILITIES OF THE DEVELOPER

4.01 Construction manager. The Developer agrees to construct the PID Improvements
and to provide and furnish, or cause to be provided and furnished, all materials and services as
and when required in connection with the construction of the PID Improvements. The Developer
will obtain all necessary permits and approvals from the City and all other governmental officials
and agencies having jurisdiction, provide supervision of all phases of construction of the PID
Improvements, provide periodic reports of such construction to the City upon request, and cause
the construction to be performed in accordance with the Plan.

4.02 Design of the PID Improvements. The Developer shall prepare or cause to be
prepared the plans and specifications for the PID Improvements. Prior to the commencement of
construction or implementation of the PID Improvements, the plans and specifications must be
approved by the City. The PID Improvements shall be designed in accordance with City
standards applicable to similar public improvements within the City.

4.03 Construction contracts. The Developer shall prepare the PID Improvements
construction contract documents to ensure that the contract documents are in accordance with the
approved plans and specifications. The Developer shall comply with all laws and regulations
regarding the bidding and construction of public improvements applicable to similar facilities
constructed by the City, including without limitation any applicable requirement relating to
payment, performance and maintenance bonds.

4.04. Construction and implementation of the PID Improvements. The Developer shall
be responsible for the inspection and supervision of the construction and implementation of the
PID Improvements.

a. The Developer shall commence construction of the PID Improvements in
a timely fashion to coincide with the expected development of the Project.

h. Upon completion of a contract for the construction of the P11)
Improvements, the Developer shall provide the City with a fmal summary of all costs associated
with such contract, and show that all amounts owing to contractors and subcontractors have been
paid in full evidenced by customary affidavits executed by such contractors. Following
completion of a construction contract, the Developer will call for inspection of the applicable
PID Improvements by the City, and upon approval thereof as being in compliance with City
standards relating thereto, the PID Improvements will be conveyed to the City, subject only to
the right to reimbursement for Developer Advances with respect thereto.



ARTICLE 5
PROJECT FINANCING AN]) FUNDING

5.01. The Developer Advances.

a. In connection with the construction of the PID Improvements the
Developer has determined are required to by constructed to serve the Project, the Developer
agrees to provide sufficient funds as such become due for all costs thereof (the “Developer
Advances”), such as costs of design, engineering, materials, labor, construction, and inspection
fees arising in connection with the PiT) Improvements, including all payments arising under any
contracts entered into pursuant to this Agreement.

b. Interest on each Developer Advance shall accrue at a seven percent (7%)
annual rate, compounded annually, whether such costs, fees, or expenses are paid or incurred
before or after the effective date of this Agreement. Interest shall be calculated on the basis of a
year of 360 days and the actual days elapsed (including the first day but excluding the last day)
occurring in the period for which such interest is payable, unless such calculation would result in
a usurious rate, in which case interest shall be calculated on the per annum basis of a year of 365
or 366 days, as applicable, and the actual days elapsed (including the first day but excluding the
last day).

5.02. Repayment of Developer Advances.

a. In consideration of the development and construction of the PID
Improvements, the City shall begin repaying the Developer Advances, and shall continue such
repayment until repaid in full, on the earliest date that funds are available from the following
source, and solely from such source:

(i) the Net Assessments, subject to the limitations set forth in
subsection (c).

b. the City shall reimburse the Developer for Developer Advances, plus
interest, from Net Assessments from the Project accumulated in the PID Revenue Fund available
in accordance with the priorities described in Section 5.03 below.

c. At such time as funds are available to pay all or any portion of the
Developer Advances made hereunder, the City shall hire a certified public accountant at the
Developer’s expense to calculate the amount due the Developer and prepare and submit a report
to the City certifying (I) the amount due the Developer for the Developer Advances being repaid
with interest calculated thereon, and (2) that funds are available to make such payment. Such
report shall be approved at the earliest practicable time, but not later than 90 days after
submission by the Developer of the records required therefor. The City shall make payment to
the Developer within 30 days of approval of the auditor’s report.

5.03. Priorities. Amounts deposited in the PID Revenue Fund shall be applied in the
following order of priority (i) administrative and operating costs of the PID, (ii) payments to the
Developer pursuant to Section 5.02, above.



ARTICLE 6
DEFAULT

6.01. Default.

a. If the City does not perform its obligations hereunder in substantial
compliance with this Agreement, in addition to the other rights given the Developer under this
Agreement, the Developer may enforce specific performance of this Agreement or seek actual
damages incurred by the Developer for any such default.

b. If the Developer fails to commence or complete the PID Improvements or
the Project in accordance with the terms of this Agreement, including the failure to fund
Developer Advances or commence construction of the Project within eighteen (18) months, the
City may terminate this Agreement with respect to its obligations to the Developer and shall be
relieved of any obligation to reimburse the Developer for any Developer Advances or seek actual
damages incurred for any such default.

c. The Party alleging default shall provide written notice to the other party of
such default, and the defaulting party shall have 60 days to remedy the default prior to the
declaration of any default hereunder.

ARTICLE 7
GENERAL

7.01. Inspections, audits. The Developer agrees to keep such operating records with
respect to the PID Improvements and other activities contemplated by this Agreement and all
costs associated therewith as may be required by the City, or by State and federal law or
regulation. The Developer shall allow the City access to, and the City, shall have a right at all
reasonable times to audit, all documents and records in the Developer’s possession, custody or
control relating to the PID Improvements that the City deems necessary to assist the City in
determining the Developer’s compliance with this Agreement.

7.02 Developer operations and employees. All personnel supplied or used by the
Developer in the performance of this Agreement shall be deemed contractors or subcontractors
of the Developer and will not be considered employees, agents, contractors or subcontractors of
the City for any purpose whatsoever. The Developer shall be solely responsible for the
compensation of all such contractors and subcontractors.

7.03 Personal liability of public officials, legal relations. To the extent permitted by
State law, no director, officer, employee or agent of the City shall be personally responsible for
any liability arising under or growing out of the Agreement. THE DEVELOPER SHALL INDEMNIFY

AND SAVE HARMLESS THE CITY AND ITS RESPECTIVE OFFICERS, REPRESENTATIVES, AND AGENTS

FROM ALL SUITS, ACTIONS, OR CLAIMS OF ANY CHARACTER BROUGHT FOR OR ON ACCOUNT OF ANY

INJURIES OR DAMAGES RECEIVED BY ANY PERSON, PERSONS, OR PROPERTY RESULTING FROM THE

NEGLIGENT ACTS OF THE DEVELOPER, OR ANY OF ITS AGENTS, OFFICERS, OR REPRESENTATIVES IN

PERFORMING ANY OF THE SERVICES AND ACTIVITIES UNDER THIS AGREEMENT.



7.04 Notices. Any notice sent under this Agreement (except as otherwise expressly
required) shall be written and mailed, or sent by electronic or facsimile transmission confirmed
by mailing written confirmation at substantially the same time as such electronic or facsimile
transmission, or personally delivered to an officer of the receiving party at the following
addresses:

City of Tomball
do City Manager
401 Market Street
Tomball, Texas 77375

PID Contract Administrator
Hawes Hill Calderon, LLP
P.O. Box 22167
Houston, Texas 77092
Attn: Scott Bean

Mr. Russell E. Brown
PCOT Investments, Inc.
22529 Tomball Cemetery Road
Tomball, Texas 77377

Each party may change its address by written notice in accordance with this section. Any
communication addressed and mailed in accordance with this section shall be deemed to be
given when so mailed, any notice so sent by electronic or facsimile transmission shall be deemed
to be given when receipt of such transmission is acknowledged, and any communication so
delivered in person shall be deemed to be given when receipted for by, or actually received by
the City, or the Developer, as the case may be.

7.05 Amendments and waivers. Any provision of this Agreement may be amended or
waived if such amendment or waiver is in writing and is signed by the City and the Developer.
No course of dealing on the part of the Parties, nor any failure or delay by one or more of the
Parties, with respect to exercising any right, power or privilege under this Agreement shall
operate as a waiver thereof, except as otherwise provided in this section.

7.06 Invalidity. In the event that any of the provisions contained in this Agreement
shall be held unenforceable in any respect, such unenforceability shall not affect any other
provision of this Agreement.

7.07 Successors and assigns. All covenants and agreements contained by or on behalf
of a Party in this Agreement shall bind its successors and assigns and shall inure to the benefit of
the other Parties, their successors and assigns. The Parties may assign their rights and obligations
under this Agreement or any interest herein, only with the prior written consent of the other
Parties, and any assignment without such prior written consent, including an assignment by
operation of law, is void and of no effect; provided that, the Developer may make a collateral
assignment in favor of a lender without consent. This section shall not be construed to prevent
the Developer from selling lots, parcels or other portions of the Project in the normal course of
business. If such assignment of the obligations by the Developer hereunder is effective, the



Developer shall be deemed released from such obligations. If any assignment of the obligations
by the Developer hereunder is deemed ineffective or invalid, the Developer shall remain liable
hereunder.

7.08 Exhibits; titles of articles, sections and subsections. The exhibits attached to this
Agreement are incorporated herein and shall be considered a part of this Agreement for the
purposes stated herein, except that in the event of any conflict between any of the provisions of
such exhibits and the provisions of this Agreement, the provisions of this Agreement shall
prevail. All titles or headings are only for the convenience of the parties and shall not be
construed to have any effect or meaning as to the agreement between the parties hereto. Any
reference herein to a section or subsection shall be considered a reference to such section or
subsection of this Agreement unless otherwise stated. Any reference herein to an exhibit shall be
considered a reference to the applicable exhibit attached hereto unless otherwise stated.

7.09 Construction. This Agreement is a contract made under and shall be construed in
accordance with and governed by the laws of the United States of America and the State of
Texas, as such laws are now in effect.

7.10 Entire Agreement. THIS WRITTEN AGREEMENT REPRESENTS THE FINAL

AGREEMENT BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR,

CONTEMPORANEOUS, OR SUBSEQUENT ORAL AGREEMENTS OF TILE PARTIES. THERE ARE NO

UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES.

7.11 Term. This Agreement shall be in force and effect from the date of execution
hereof for a term expiring on the date that the Developer Advances have been repaid in full, or
January 1 of the year following the date the last assessment payment has been made in
accordance with the PID Service and Assessment Plan and Assessment Roll(s).

7.12 Time of the essence. Time is of the essence with respect to the obligations of the
Parties to this Agreement.

7.13 Approval by the Parties. Whenever this Agreement requires or permits approval
or consent to be hereafter given by any of the parties, the parties agree that such approval or
consent shall not be unreasonably conditioned, withheld or delayed.

7.14 Counterparts. This Agreement may be executed in multiple counterparts, each of
which when so executed and delivered shall be deemed an original, but such counterparts
together shall constitute but one and the same instrument.

7.15 Legal costs. If any Party hereto is the prevailing party in any legal proceedings
against another Party brought under or with relation to this Agreement, such prevailing Party
shall additionally be entitled to recover court costs and reasonable attorneys’ fees from the non-
prevailing Party to such proceedings.

7.16 Further assurances. Each Party hereby agrees that it will take all actions and
execute all documents necessary to fully carry out the purposes and intent of this Agreement.

[EXECUTION PAGE FOLLOWS]



IN WITNESS WHEREOF, the parties hereto have caused this instrument to be duly
executed as of 3 , 2007.

CITY OF TOMBALL, TEXAS

By:

______

Name: Gretchen Fagan

Title: Mayor

PCOT iNVESTMENTS, INC.

Russell E. Brown
Title:_________



ACKNOWLEDGMENT

THE STATE OF TEXAS §
§

COUNTY OF HARRIS §

This instrument was acknowledged before me on the 1d day of , 2007,
by (rtkk1a.cøJhe 17lap— ofthe City of Tomball, Harris Cou ty, Texas, for
an&’on behalf or said municipalic

&9.
Notary Public• and r the State of Texas

My Commission Expires: L -

ACKNOWLEDGMENT

THE STATE OF TEXAS §
§

COUNTY OF HARRIS §

This instrument was acknowledged before me on the 3 rz( day of , 2007,
by l.jvt’u—,the Prtck4 of PCOT
INVESTMENTS, iNC., for and on behalf of said corporation.

of Texas

My Commission Expires: - .Z- cwo



EXhIBIT A

The boundaries of the City of Tomball Public Improvement District Number One are the area contained

in the Fina] Plat of Pine Country of Tomball, Section Two, A Subdivision of 551020 Acres Being a Replat

of Pine Country of Tomball, Section Two, an Unrestricted Reserve of 55.7020 Acres as Recorded in H.C.

Film Code #526187, and Being out of the John Edwards Survey, A-20 and the Chauncey Goodrich Survey,

A-311 in the City of Tomball, Harris County Texas



EXHIBIT B

Description of Residential Development
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EXHIBIT C

The P Improvements

Project Estimated Cost

Water Lines $277,120

Sanitary Sewer $364,478

Storm Sewer & Drainage $233,519

Gas $55,379

Street Paving $705,052

Off-Site Utility Extensions $109,032

SWPPP $35,000

Engineering & Contingencies (15%) $266,937

Payment/Performance Bonds and $60,000
Permits

PID Creation Cost $35,000

TOTAL $2,141,517


